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(3) The Senior Management Official
shall:

(i) Establish a system under which an
employee is identified to serve as the
Liaison Officer for any OSC investi-
gator who may initiate an investiga-
tion at a facility, base, or installation
for which the employee is assigned liai-
son duties. It shall be the responsi-
bility of the Liaison Officer to:

(A) Assist the OSC investigator.

(B) Ensure that all OSC requests for
documents are in writing.

(C) Process such requests, as well as
all requests for interviews.

(ii) Determine, to the extent prac-
ticable, whether an investigation is
being, or has been, conducted that rep-
licates in whole or in part the proposed
or incomplete investigation by the
OSC, and convey that information to
the OSC whenever this might avoid re-
dundant investigative effort.

(iii) Inform the General Counsel of
the Component concerned of any OSC
investigation and consult with the
General Counsel on any legal issue re-
lated to an OSC investigation.

(iv) Ensure that Component per-
sonnel involved are given timely legal
and policy advice, through arrange-
ments effected by the Liaison Officer,
on the nature and basis for an OSC in-
vestigation, the authority of the OSC,
and the rights and duties of Component
personnel, including those set forth in
Appendix.

(v) Inform the IG, DoD, of any OSC
investigation of an alleged prohibited
personnel practice that is identified as
having resulted from a whistleblower
complaint or involves an allegation of
otherwise illegal or improper conduct.

APPENDIX TO PART 145—L EGAL
REPRESENTATION

1. An employee or member of the Armed
Forces asked to provide information (testi-
monial or documentary) to the OSC in the
course of an investigation by that office may
obtain legal advice from DoD attorneys, both
civilian and military, on that employee’s or
members’s rights and obligations. This in-
cludes assistance at any interviews with OSC
investigators. However, the attorney-client
relationship shall not be established unless
the employee is suspected or accused by the
OSC of committing a prohibited personnel
practice or other illegal or improper act and
has been assigned DoD counsel.
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2. An employee who believes that he or she
is suspected or has been accused by the OSC
of committing a prohibited personnel prac-
tice or other illegal or improper act may ob-
tain legal representation from the Depart-
ment of Defense under the conditions pre-
scribed in §145(b)(1) of this part, except as
provided in section 7, below. The attorney
assigned shall be a military member or em-
ployee from another Component whenever an
attorney from the same Component is likely
to face a conflict between his or her ethical
obligation to the employee client and to the
Component employer, and in any case where
the suspected or accused employee has re-
quested representation from another Compo-
nent. Outside legal counsel may be retained
by the Component on behalf of the employee
only under unusual circumstances and only
with the personal approval of the General
Counsel of the Department of Defense.

3. The General Counsel responsible for au-
thorizing representation shall determine
whether a conflict is liable to occur if an at-
torney from the same Component is assigned
to represent the employee and, in that case
or in a case in which the suspected or ac-
cused employee has requested representation
from another Component, shall seek the as-
sistance of another General Counsel in ob-
taining representation from outside the
Component. The General Counsels of the
Military Departments and the DLA shall en-
sure the availability of appropriately trained
counsel for assignment to such cases.

4. To obtain legal representation the em-
ployee:

a. Must request legal representation, in
writing, together with all process and plead-
ings served, and explain the circumstances
that justify DoD legal assistance.

b. Indicate whether he or she has retained
legal counsel from outside the Department of
Defense.

c. Obtain a written certification from his
or her supervisor that the employee was act-
ing within the scope of his of her official du-
ties, and that no adverse or disciplinary per-
sonnel action against the employee for the
conduct being investigated by the OSC has
been initiated by the Component.

5. Employee requests for legal representa-
tion must be approved by the General Coun-
sel, DoD, for employees of OSD or a Defense
Agency (other than the DLA), or by the Gen-
eral Counsel of a Military Department or the
General Counsel of the DLA for employees of
those Components.

6. The conditions of legal representation
must be explained to the accused employee
in writing and accepted in writing by that
employee.

7. DoD resources may not be used to pro-
vide legal representation for an employee
with respect to a DoD disciplinary action
against the employee for committing or par-
ticipating in a prohibited personnel practice
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or for engaging in illegal or improper con-
duct, regardless of whether that participa-
tion or conduct is also the basis for discipli-
nary action proposed by the OSC.

8. After approval of an employee’s request,
under section 4, above, a DoD attorney shall
be assigned (or, in unusual circumstances,
outside counsel retained) as the employee’s
representative in matters pending before the
OSC or MSPB. This approval may be limited
to representing the employee only with re-
spect to some of the pending matters if other
specific matters of concern to the OSC or
MSPB do not satisfy the requirements of his
Directive.

9. An attorney-client relationship shall be
established and continued between the sus-
pected or accused employee and assigned
DoD counsel.

10. In representing a DoD employee under
this part, a DoD attorney designated counsel
for the employee shall act as a vigorous ad-
vocate of the employee’s individual legal in-
terests before the OSC or MSPB; the attor-
ney’s professional responsibility to the De-
partment of Defense and his or her employ-
ing Component will be satisfied by fulfilling
this responsibility to the employee. Legal
representation may be terminated only with
the approval of the General Counsel who au-
thorized representation, and normally only
on the basis of information not available at
the time the attorney was assigned.

11. The attorney-client relationship may be
terminated if the assigned DoD counsel for
the employee determines, with the approval
of the General Counsel who authorizes rep-
resentation, that:

a. The employee was acting outside the
scope of his or her official duties when en-
gaging in the conduct that is the basis for
the OSC investigation or charge.

b. Termination of the professional rep-
resentation is not in violation of the rules of
professional conduct applicable to the as-
signed counsel.

12. The DoD attorney designated counsel
may request relief from the duties of rep-
resentation or counseling without being re-
quired to furnish explanatory information
that might compromise the assurance to the
client of confidentiality.

13. This part authorizes cognizant DoD of-
ficials to approve a represented employee’s
request for travel, per diem, witness appear-
ances, or other departmental support nec-
essary to ensure effective legal representa-
tion of the employee by the designated coun-
sel.

14. An employee’s participation in OSC in-
vestigations, MSPB hearings, and other re-
lated proceedings shall be considered official
departmental business for time and attend-
ance requirements and similar purposes.

15. The following advice to employees ques-
tioned during the course of an OSC inves-
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tigation may be appropriate in response to
the most frequent inquiries:

a. An employee may decline to provide a
“‘yes”” or ‘‘no”’ answer in favor of a more
qualified answer when this is necessary to
ensure accuracy in responding to an OSC
interviewer’s questions.

b. Requests for clarification of both ques-
tions and answers are appropriate to avoid
misinterpretation.

c. Means to ensure verification of an inter-
view by OSC investigators are appropriate,
whether the employee is or is not accom-
panied by a legal representative. Tape re-
corders may only be used for this purpose
when:

(1) The recorder is used in full view.

(2) All attendees are informed.

(3) The OSC interrogator agrees to the tape
recording of the proceeding.

d. Any errors that appear in a written sum-
mary of an interview prepared by the inter-
viewer should be corrected before the em-
ployee signs the statement. The employee is
not required to sign any written summary
that is not completely accurate. An em-
ployee may make a copy of the summary for
his or her own use as a condition of signing.

PART 147—ADJUDICATIVE GUIDE-
LINES FOR DETERMINING ELIGI-
BILITY FOR ACCESS TO CLASSI-
FIED INFORMATION
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